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Current Lopics. 


|‘ a characteristically vigorous and trench- 
ant article in the August number of the 
North American Review, Mr. Andrew Car- 
negie sums up the reasons why the United 
States should not exercise the right, al- 
though it clearly has the power, to possess 
far distant territory permanently. The ques- 
tion now confronting the nation, and not 
only inviting but demanding solution, he 
properly regards as one of the most vital and 
far-reaching importance —none other, in 
fact, than whether the Republic is to remain 
one homogeneous whole, one united people, 
or to become a scattered and disjointed ag- 
gregate of widely separated and alien races, 
inhabiting territory which can never be in- 
tegral parts of the Republic. Put in another 
form, the question is whether we are to ex- 
change internal growth and advancement for 
the development of external possessions 
which can never be really ours in any fuller 
sense than India is British or Cochin-China 
is French. The question, he shows, is one in 
the decision of which neither the agitator nor 
the demagogue should be permitted any 
part; nor is it a matter of party, nor of class. 
Mr. Carnegie shows that there are two 
kinds of national possessions, one colonies, 
like Canada and Australia, in which England 
has established and reproduced her own 
trace; the other dependencies, like India, 
where it is impossible for the race to grow. 
India is England’s most grievous burden. 


Vor. 58 - No. 7. 








Here the Briton is sowing the seed of rebel- 
lion with one hand, in his schools — for edu- 
cation makes rebels — while with the other 
he is oppressing patriots who desire the in- 
dependence of their country. Mr. Carnegie 
shows that British control in India is ren- 
dered possible to-day only by the division of 
races, or rather of religions there, and he 
predicts that it is only a matter of time when 
this “ so-called gem of the British crown is 
to glitter red again.” Quoting approvingly 
the pregnant remark of Disraeli that “ Our 
colonies are millstones around the neck of 
Great Britain; they lean upon us while they 
are weak, and leave us when they become 
strong,” the writer shows that this is just 
what our Republic did with Britain. When, 
as in the olden days, colonies were treated 
from the point of view of merely pecuniary 
gain, the legitimate spoil of the conqueror, 
there might be some reason for acquiring 
them. 
in the failure to realize the impossibility of 
pursuing this policy in our day. Britain, on 
the other hand, has given her colonies com- 
plete self-government, even to the power to 
tax the products of their own motherland. 
In the light of such well-known facts it is a 


Herein is seen Spain’s fatal mistake 


mere figure of speech to say that Britain 
“ possesses ’’ her colonies; that her colonies 
possess her is nearer the truth. Material 
benefits to the mother country are not ap- 
parent when it is known that even loyal 
Canada trades more with the United States 
than with Britain. The possession of foreign 
dependencies is hardly necessary as helpful 
markets for our products when it is remem- 
bered that the exports of the United States 
this year are greater than those of any other 
country in the world. 
that so long as we remain free from distant 


Moreover, it is shown 


possessions we are impregnable against seri- 
ous attack. On the other hand, should we 
establish ourselves as a power in the far 
East, and possess the Philippines for 
glory, such a policy would mean the main- 
taining of an enormous army and navy at a 
very large annual expense, and rather than 
being a source of revenue, the permanent 
possession of the islands would mean a large 
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annual deficit. As tending to prove this, Mr. 
Carnegie cites the fact that the estimated 
revenue of the Philippines in 1894-95 was 
£2,717,980, while the expenditures for the 
same period were £2,656,026, leaving a net 
result of about $300,000. Since Europe is 
well known to be an armed camp, our per- 
manent retention of the Philippines would 
be very much like thrusting our hands into 
a hornet’s nest. We already have a vast 
continent to populate. There are now only 
23 persons to the square mile in the United 
States, while England has 370, Belgium 
571, Germany 250. A tithe of the cost of 
maintaining our sway over the Philippines, 
says the writer, “ would improve our internal 
waterways; deepen our harbors; build the 
Nicaragua canal; construct a waterway to 
the ocean from the Great Lakes; an inland 
canal along the Atlantic seaboard; a canal 
across Florida, saving 800 miles distance be- 
tween New York and New Orleans; connect 
Lake Michigan with the Mississippi; deepen 
all the harbors upon the lakes; build a canal 
from Lake Erie to the Allegheny river; 
slackwater through movable dams the entire 
length of the Ohio river to Cairo; thor- 
oughly improve the lower and upper Missis- 
sippi, and all our seaboard harbors.” Surely 
all these great benefits vastly outweigh the 
possession of a group of islands situated 
7,000 miles from our shores, with a climate 
unfit for white men, and peopled by alien 
races, millions of whom are savages. Truly, 
we have reached the parting of the ways. In 
view of these and many other facts, the con- 
clusion that the past policy of this Republic 
is her true policy for the future seems irre- 
sistible. 





A call has been issued for a national con- 
ference on the foreign policy of the United 
States, to be held at Saratoga Springs, N. Y., 
August 19-20, 1898, under the auspices of 
the Civic Federation of Chicago. The com- 
mittee on national conference consists of 
Henry Wade Rogers, chairman; Franklin 
MacVeagh, Adolph Nathan, William A. 
Giles, Wm. R. Harper, Sigmund Zeisler, 
Wm. K. Ackerman and Ralph M. Easley, 
secretary. The call says: “ The undersigned 





deem it desirable that a national conference 
be convened at an early day to consider the 
future foreign policy of the United States. 
The war with Spain gives promise of the 
overthrow of Spanish power in Cuba, Porto 
Rico, the Philippines, and the other of that 
country’s colonial possessions. The ques- 
tion of what disposition the United States 
should make of these possessions when 
peace is reached is none too soon in engag- 
ing the thought of our people. 
tion impresses us as being one of the most 


This ques- 


serious the American people have had to 
consider. It is a new question, and one upon 
which very little thought has been bestowed 
by the masses. Whether the so-called ‘ for- 
eign policy of the fathers’ should be ad- 
hered to or departed from is enough to 
challenge the most serious consideration of 
our ablest and most thoughtful men. In our 
opinion, this conference should be composed 
of men from all parts of the country, with- 
out regard to party affiliations and irrespec- 
tive of whether they are for or against a 
policy of territorial expansion, and men 
whose ability, position and character entitle 
their opinions to the respectful consideration 
of the people. With this end in view, we 
hereby unite in calling a conference to be 
held at Saratoga Springs, N. Y., Friday and 
Saturday, August 19 and 20, 1898.” The 
call is very numerously signed by prominent 
lawyers, merchants, manufacturers, editors 
and scholars in various portions of the 
United States, and the outlook is for a repre- 
sentative gathering, such as the importance 
of the questions to be considered warrants 
and demands. 


“The Right to Commit Suicide” is the 
title of an interesting and suggestive paper 
in the August number of the Medico-Legal 
Journal, Esq. The 
writer holds that while suicide is frequently 


by Gustav Boehm, 
a consequence of a species of insanity, par- 
ticularly melancholia, it is not necessarily a 
positive proof of a mind diseased. The 
“insanity plea”’ he regards as a convenient 
bridge over legal complications and incon- 
venient consequences. In not a few cases 
the suicide, before giving himself his quietus, 
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settles up his affairs in a most careful, 
methodical and business-like manner, just as 
any expert accountant would close a ledger, 
and yet they have been proclaimed insane. 
This Mr. Boehm regards as an insult to the 
mental capacity of the unfortunates which 
they would promptly resent, were they alive 
and able. 


“A person,” says the writer, “ who 
has the conviction that life has nothing to 
offer worth living for, and methodically ar- 
ranges his affairs to avoid any misunder- 
standing after death, then coolly sums up by 
cutting his throat, ought not to be declared 
a fool. It is rather an act of philosophic 
quality, the result of deep thinking and ripe 
judgment, than the doings of an imbecile. 
To proclaim him a criminal, as the present 
Penal Code of New York does, is rather un- 
fair.” The presence of such a law upon our 
statute books, it must be admitted, tends to 
bear out Mr. Boehm’s contention that sui> 
cide, or attempted suicide, is not positive 
proof of a diseased mind; for mental irre- 
sponsibility would surely protect the would- 
be suicide from punishment for his act. The 
successful suicides are, of course, beyond the 
reach of human punishments, while the 
sham suicide, as the writer terms the unsuc- 
cessful ones at whom the law alone aims, are 
to be twice pitied rather than punished. As 
to the generally accepted view that every 
member of organized society, of the State, 
has obligations this organization 
which compel the individual to bear his lot 
without a murmur, and continue in misery 
until natural causes relieve him therefrom, 
Mr. Boehm concludes that though this may 
be morality, it is certainly not common 
While not holding that every one in 
temporary troubles should, through suicide, 
deliver himself from threatening circum- 
stances, he does insist that there are cases in 


toward 


sense. 


which suicide is the best and only way to 
solve the question of individual misery, espe- 
cially if no one but the suicide’s own self will 
gain or lose by the act, or more so, if his 
nearest and dearest will materially gain by 
it, as in the case of life insurance. 


There will 
doubtless be many who will dissent from the 
conclusion that there are cases in which the 





“ Right to Commit Suicide ” ought not to be 
withheld from the sufferer by any law of God 
or man; but the possibility of preventing or 
even reducing suicidal acts through legal re- 
straints is likely to find fewer and fewer ad- 
herents the deeper the question is studied. 


Recently a prominent life insurance com- 
pany made application toa court to be re- 
leased from its obligation to one of its policy- 
holders on the ground that he was leading a 
life calculated to make him a bad risk. This 
seems to be an entirely novel view of the 
obligations assumed by life insurance com- 
panies, and one which it is to be hoped will 
not be recognized by the courts of this coun- 
try. It looks very much like “ pleading the 
baby act.” The risks assumed by the insurer 
have been carefully calculated, according to 
the average tables of mortality. Out of a 
thousand such risks, it can be figured to a 
nicety just how many will die within a given 
period — some from dissipation, some from 
disease, some from accident, some from per- 
fectly natural causes. The whole matter 
being in the hands of the insurer, it can make 
But 
an incontestible policy ought to be so re- 
garded, and we have no doubt will be so 
regarded by the courts. Once a man passes 
the required medical examination and pays 
his money, the insurer must be held to its 
terms to the end, excepting only in those 
cases in which fraudulent representations or 
concealments can be clearly shown. Any 
other course would be in the highest degree 


its own conditions and fix its own rates. 


inequitable and dangerous. 


Enactments in England regulating the use 
of lamps on bicycles, tricycles, velocipedes, 
and other machines “ during the period be- 
tween one hour after sunset and one hour 
before sunrise,” have led to a curious con- 
troversy, not merely of academic interest, as 
to whether sunset or sunrise is to be deter- 
mined by the actual time of these events in 
the place where the vehicle is, or by the time 
when the sun sets at Greenwich. The latter 
view is taken by Mr. G. F. Chambers, who, 
noting the fact that various magistrates have 
accepted as a defense, when cyclists have 
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been summoned for “ no lamp lighted,” the 
plea that the sun had not actually set at the 
place where the offense was committed by so 
long an interval as the almanac implied, re- 
gards such plea as more creditable to the 
smartness of the cyclist than to the legal 
knowledge of the worthies sitting on the 
bench, for the reason that the statute 43 and 
44 Vict., c. 9, precisely meets the difficulty. 
This statute, Mr. Chambers shows, provides 
that whenever any expression of time occurs 
in any act of parliament, deed, or other legal 
instrument, the time referred to shall, unless 
it is otherwise specifically stated, be held in 
the case of Great Britain to be Greenwich 
mean time, and in the case of Ireland Dublin 
mean time. “ Presumably,” Mr. Chambers 
adds, “ this enactment was not known to the 
magistrates at Altrincham, Market Weigh- 
ton, etc., and their clerks when they recently 
dismissed police complaints against cyclists 
for not having lighted up at the proper 
time.” To this contention the London Law 
Journal does not subscribe. The act of 
1880, it says, deals with expressions of time 
by day, hour or minute, and not with the 
more old-fashioned mode of going by habits 
of the sun at a particular spot. While con- 
ceding that it probably applies to definitions 
of “ night’ as the time between 9 Pp. M. and 
6 A. M., the Journal thinks it very doubtful 
whether the act of 1880 affects definitions by 
reference to sunset and sunrise such as those 
affecting bicycles. It points out that in Cur- 
tis v. Marsh (28 Law J. Rep. Exch. 36), it 
was said that “the true time at any place is 
the mean time (as astronomers say) of that 
place, not Greenwich time, and it is not com- 
petent to the authorities of a place to deter- 
mine that the true time for legal purposes 
shall be the time at any other place.” The 
case arose from the fact that the local clocks 
were set by Greenwich time, which was 
ahead of the local time, and that default was 
made on appearance at a trial in consequence 
of the discrepancy. The Journal adds: “ The 
decision probably had something to do with 
the act of 1880, but cannot be read as affect- 
ing the determination of sunset or sunrise, 
which is computed in each place no doubt by 








Greenwich mean time, but has not itself any 
specific position in the Greenwich arrange- 
ments except for Greenwich itself. To hold 
the act applicable produce strange 
anomalies. It would be remarkable to re- 


will 


quire bicycle lamps in the Shetlands and at 
the Land’s End to be lighted with reference 
to the time of sunset at Greenwich, or to 
hold that night shooting was regulated in the 
same way. Where ‘computation is by the 
clock the act cannot be escaped from; but in 
determining sunset or sunrise reference to 
the clock is needless; and the real object of 
the statutes is best attained by not enforcing 
their penalties except for acts during the 
period of darkness, with which they are ob- 
viously intended to deal.” Our London con- 
temporary seems to have much the better of 
the argument, and it would appear to be the 
part of wisdom to so amend the statutes as 
to fix the period for lamp-carrying by the 
clock, even though, by reason of differences 
of latitude and longitude, lamps might be 
lighted in some localities for a short period 
when they were not actually needed. 


- - 


Aotes of Cases. 

Jeopardy — Discharge of Prisoner Bar to Sub- 
sequent Prosecution. —In People v. Taylor, de- 
cided by the Supreme Court of Michigan, in an 
opinion filed July 12, 1898, it was held that the 
action of a trial court in quashing an information 
and discharging a prisoner on the ground of fail- 
ure of jurisdiction was a bar to subsequent prose- 
cution for the same offense, and that the rule that 
legal jeopardy does not attach until a verdict is 
rendered does not prevail in Michigan. It appears 
that the defendant was convicted of the offense of 
obtaining the signature of the complainant to three 
promissory notes by means of false pretenses. 
Upon the trial, after a jury had been empaneled 
and sworn, and testimony taken, the judge ordered 
all proceedings to be quashed and the prisoner dis- 
charged. Subsequently an order was made vacat- 
ing the order to quash the proceedings and 
discharge the prisoner, and reinstating the case. 
The trial followed, resulting in conviction, and it 
was ‘contended before the Supreme Court that the 
defendant was in jeopardy upon the first trial, and 
that the subsequent conviction was erroneous for 
that reason. Judge Hooker, writing the opinion 


of the Supreme Court, in which all the judges con- 
cur, holds that under the weight of authority the 
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defendant was in jeopardy upon the first trial. 
While there are authorities that hold that legal 
jeopardy does not attach until a verdict is ren- 
dered, that has never been the rule in Michigan. 
The court said, in conclusion: 

This case should be distinguished from a class 
of cases where, after a jury is empaneled and 
charged with the defendant and his case, some in- 
tervening necessity compels the discharge of the 
jury, e. g., the death or sickness of a juror, the 
ending of the term, a disagreement, etc., and pos- 
sibly a continuance, granted upon the motion of 
the defendant. The case of Stewart v. State (15 
O. S. 155) is such a case. After the jury was 
sworn it was discovered that one of the jurors had 
been on the grand jury which iound the indict- 
ment in the case. The defendant’s counsel ob- 
jected to proceeding to trial with the jury thus 
empaneled, but declined to waive any of the de- 
fendant’s rights. The jury was discharged and a 
conviction by another jury was sustained. 

Such a case was People v. Gardner (62 Mich. 
312). There a question arose over the regularity 
of the jury, and a new one was called upon the 
defendant’s objection to the first. It was said by 
Mr. Justice Champlin that “he had no right to 
complain that his objection was sustained, and the 
discharge of the jury with his consent cannot be 
set up with an acquittal.” The case before us is 
different. The counsel for the defendant went into 
the trial of their case, and upon the trial obtained 
what has usually been considered as equivalent to 
a verdict of acquittal by direction of the court, 
upon a legal question involved in the case. The 
defendant did not ask to have the jury discharged, 
under circumstances implying a consent to a trial 
before another jury as in the case of Gardner v. 
People, and authorities cited, but he raised a ques- 
tion going to the legal merits of his case. Of 
necessity it was a question to be decided by the 
court, who might have directed the jury to find a 
verdict of not guilty, upon that ground, after all 
evidence was in. He did not do this, but what was 
done was practically the same thing. It turns out 
that he was in error, but it was none the less an 
acquittal. The hardship of this case is apparent, 
because it is so palpably an escape of a defendant 
from trial of the merits of his case, as commonly 
understood, upon a mistake of law, but all mis- 
takes of law are not made so plainly manifest, as 
this has happened to be, by reason of the review 
of the question involved so soon after the dis- 
charge of this defendant. The question was not 
free from difficulty and was one about which law- 
yers might reasonably differ. In the minds of 
many it is a hardship on society to require it to 
submit to the escape of criminals through mistakes 
of law, and some States have attempted to remedy 
it by permitting a review of the case at the instance 
of the State, and subjecting the defendant to a new 
trial if reversed. This is not the general rule, how- 





ever, and the public has usually been compelled to 
bear the burden of mistakes of courts in criminal 
cases, under a somewhat technical and perhaps too 
rigid application of the rule that a person shall not 
be twice placed in jeopardy for the same offense. 
Our own Constitution may be thought to have 
been intended to limit this immunity to cases 
where the acquittal has been upon the merits, 
Con. Art. VI, § 29. But it was held otherwise in 
the case of the People v. Harding (53 Mich. 485). 
It is possible that in a case like the present one 
justice would be better subserved by a refusal to 
apply the rule, but we consider the law to be too 
well settled to justify such a disposition of the 
case. The conviction and judgment are reversed 
and the defendant discharged. 


Publication — Libel — Evidence as to Whom 
Allusion in Article Applied. — The New York 
Court of Appeals in the case of Van Myen v. Mail 
and Express Publishing Company held that upon 
the trial of an action for libel for the pwblication of 
an article which did not personally name the plain- 
tiff he may give evidence of the surrounding cir- 
cumstances and other extraneous facts which may 
explain and point out the person to whom the 
allusion in the article applied. 

In such a case the plaintiff may introduce in evi- 
dence similar articles published by other papers in 
the city at an earlier hour of the same day when 
the defendant's article appeared, naming the plain- 
tiff personally as the guilty party in the trans- 
action, and which articles, the defendant’s manager 
testified, formed the basis of the one appearing in 
his paper, as showing that the article in question 
was intended to apply to the plaintiff, and would 
be so understood by the reading public. 

A party cannot publish a libel and shield himself 
by not disclosing the name of the person to whom 
it was intended to refer, when he knows and under- 
stands that by reason of former publications the 
public mind is in a condition where it will neces- 
sarily understand to whom it has reference. 

It seems that when, upon the trial of such an 
action, the defendant, on cross-examination of the 
plaintiff, has elicited the fact of the previous publi- 
cation of the transaction by other papers, for the 
purpose. of convincing the jury that all the injury 
the plaintiff's reputation has suffered was from the 
earlier publications, such publications are then ad- 
missible on the part of the plaintiff to enable the 
jury to determine how far the defendant's theory 
is sustained. 

Negligence — Destruction of Building by Fire— 
Proximate Cause — Concurrent Acts of Parties.— 
In Stone v. Boston & S. R. Co., decided by the 
Supreme Judicial Court of Massachusetts in July, 
i898 (51 N. E. R. 1), it appeared that defendant’s 
railway depot, freight house, and a platiorm used 
mostly for storing oil were situated across the 





106 THE ALBANY LAW JOURNAL. 








street from plaintiff's buildings. The platform had 
become thoroughly saturated with oil leaking from 
the barrels. One Casserly, a teamster not con- 
nected with defendant, brought goods to be 
shipped by it, and, in lighting his pipe, threw a 
match on the ground underneath the platform, 
which immediately caught fire, and with it the oil 
standing on the platform, destroying the plaintiff's 
buildings, as well as those of defendant. All the 
oil had been on the platform for a longer time than 
forty-eight hours, which was prohibited by law. 
Plaintiff's buildings would probably not have been 
burned if there had been no oil on the platform. 
It was held that the fire resulting from leaving the 
oil on the platiorm could not be apprehended by 
defendant, and its acts not being the proximate 
cause of the fire, plaintiff could not recover. 

The court said in part: 

The rule is very oiten stated that, in law, the 
proximate, and not the remote, cause is to be re- 
garded; and, in applying this rule, it is sometimes 
said that the law will not look back from the in- 
jurious consequence beyond the last sufficient 
cause, and especially that, where an intelligent and 
responsible human being has intervened between 
the original cause and the resulting damage, the 
law will not look back beyond him. This ground 
of exonerating an original wrongdoer may be 
found discussed or suggested in the following 
decisions and textbooks, among others: Clifford vy. 
Cotton Mills (146 Mass. 47, 15 N. E. 84), Elmer 
v. Fessenden (151 Mass. 359, 24 N. E. 208), Hayes 
v. Inhabitants of Hyde Park (153 Mass. 514, 27 
N. E. 522), Freeman v. Accident Ass'n (156 Mass. 
351, 30 N. E. 1013), Lynn Gas & Electric Co. v. 
Meriden Fire Ins. Co. (158 Mass. 570, 33 N. E. 
690), Insurance Co. v. Tweed (7 Wall. 44), Rail- 
road Co. v. Kellogg (94 U. S. 469), Railroad Co. 
v. Hickey (166 U. S. 521, 17 Sup. Ct. 661), Reiper 
vy. Nichols (31 Hun, 491), Read v. Nichols (118 N. 
Y. 224, 23 N. E. 468), Mars v. President, &e. (54 
Hun, 625, 8 N. Y. Supp. 107), Leavitt v. Railroad 
Co. ({Me.] 36 Atl. 998), Cuff v. Railroad Co. (35 
N. J. Law, 17), Curtin v. Somerset (1:40 Pa. St. 70, 
21 Atl. 244), Railroad Co. v. Salmon (59 N. J. 
Law, 299), Pennsylvania Co. v. Whitlock (99 Ind. 
16), Goodlander Mill Co. v. Standard Oil Co. (11 
C. C. A. 253, 63 Fed. 400, 405), Shear. & R. Neg., 
$§ 38, 666; Whart. Neg., § 134 et seg. It cannot, 
however, be considered that in all cases the inter- 
vention even of a _ responsible and intelligent 
human being will absolutely exonerate a preceding 
wrongdoer. Many instances to the contrary have 
occurred, and these are usually cases where it has 
been found that it was the duty of the original 
wrongdoer to anticipate and provide against such 
intervention, because such intervention was a thing 
likely to happen in the ordinary course of events. 
Such was the case of Lane v. Atlantic Works (111 
Mass. 136), where it was found by the jury that the 
meddling of young boys with a loaded truck left 





in a public street was an act which the defendants 
ought to have apprehended and provided against, 
and the verdict for the plaintiff was allowed to 
stand. In the carefully expressed opinion by Mr. 
Justice Colt the court say: “In actions of this 
description the defendant is liable for the natural 
and probable consequences of his negligent act or 
omission. The injury must be the direct result of 
the misconduct charged; but it will not be consid- 
ered too remote if, according to the usual experi 
ence of mankind, the result ought to have been 
apprehended. The act of a third person, interven- 
ing or contributing a condition necessary to the 
injurious effect of the original negligence, will mot 
excuse the first wrongdoer, if such act ought to 
have been foreseen. The original negligence still 
remains a culpable and direct cause of the injury. 
The test is to be found in the probable injurious 
consequences which were to be anticipated, not in 
the number of subsequent events and agencies 
which might arise.” According to this statement 
of the law, the questions in the present case are: 
Was the starting of the fire by Casserly the natural 
and probable consequence of the defendant's negli 
gent act in leaving the oil wpon the platform? 
According to the usual experience of mankind, 
ought this result to have been apprehended? The 
question is not whether it was a possible conse 
quence, but whether it was probable; that is, likely 
to occur, according to the usual experience of 
mankind. That this is the true test of responsibil 
ity, applicable to a case like this, ‘has been held in 
very many cases, according to which a wrongdoer 
is not responsible for a consequence which is 
merely possible, according to occasional experi 
ence, but only for a consequence which is proba 
ble, according to ordinary and usual experience 
One is bound to anticipate and provide against 
what usually happens, and what is likely to hap 
pen; but it would impose too heavy a responsi- 
bility to hold ‘him bound in like manner to guard 
against what is unusual and unlikely to ‘happen, or 
what, as it is sometimes said, is only remotely and 
slightly probable. A high degree of caution might, 
and perhaps would, guard against injurious conse 
quences which are merely possible; but it is not 
negligence, in a legal sense, to omit to do so. 
There may not always have been entire consistency 
in the application of this doctrine; but, in addition 
to cases of boys meddling with things left in a 
public street, courts have also held it competent 
for a jury to find that the injury was probable, 
although brought about by a new agency, when 
heavy articles left near an opening in the floor of 
an unfinished building, or in the deck of a vessel, 
were accidentally jostled so that they fell upon 
persons below (McCauley v. Norcross, 155 Mass. 
584, 30 N. E. 464; The Joseph B. Thomas, 81 Fed. 
578); when sheep, allowed to escape from a pas- 
ture and stray away ina region frequented by bears, 
were killed by the bears (Gilman v. Noyes, 57 N. 
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H. 627); and when a candle or match was lighted 
by a person in search of a gas leak, with a view to 
stop the escape of gas (Koelsch y. Philadelphia 
Co., 152 Pa. St. 355, 25 Atl. 522); and in other 
cases not necessary to be specially referred to. In 
all of these cases the real ground of decision has 
been that the result was or might be found to be 
probable, according to common experience. Wath- 
out dwelting upon other authorities in detail, we 
will mention some of those in which substantially 
this view of the law has been stated: Davidson v. 
Nichols (11 Allen, 514), McDonald vy. Snelling (14 
Allen, 290), Tutein v. Hurley (98 Mass. 211), 
Hloadley v. Transportation Co. (115 Mass. 304), 
Hill v. Winsor (118 Mass. 251), Derry v. Flitner 
(Id. 131), Freeman v. Accident Ass'n (156 Mass. 
351, 30 N. E. 1013), Spade v. Railroad Co. (168 
Mass. 285, 47 N. E. 88 and cases there cited), 
Cosulich vy. Oil Co. (122 N. Y. 118, 25 N. FE. 259), 
Rhodes v. Dunbar (57 Pa. St. 274), Hoag v. Rail- 
road (85 Pa. St. 293), Behling v. Pipe Lines (160 
ta. St. 350, 28 Atl. 777), Goodlander Mill Co. v. 
Standard Oil Co. (it C. C. A. 253, 63 Fed. 400, 
405, 4060), Haile’s Curator v. Railway Co. (9 C. C. 
A. 134, 60 Fed. 557), Clark v. Chambers (3 Q. B. 
Div. 327), Whart. Neg. (2d ed.), §§ 74, 76, 78, 138- 
145. 155, 955; Cooley, Torts, *69, *70; Add. Torts, 
*40; Pol. Torts, *388; Mayne, Dam., *39, *47, *48. 
For a recent English case involving a case of re- 
moteness, see Englehart v. Farrant ([1897] 1 Q. B. 
240). 
ages caused by repetition of his words rests on the 


The rule exempting a slanderer from dam- 


same ground (Hastings v. Stetson, 126 Mass. 320; 
Shurtleff v. Parker, 130 Mass. 293; Elmer v. Fes- 
senden, 151 Mass. 359, 24 N. E. 208). 

Tried by this test, the defendant is not respon- 
sible for the consequences of Casserly’s act. There 
was no close connection between it and the defend 
ant’s negligence. There was nothing to show that 
such a consequence had ever happened before, dur 
ing the eight years covered by the plaintiff's 
testimony, or that there were any exciting circum- 
stances which made it probable that it would hap- 
pen. It was, of course, possible that some careless 
might 
lighted match, where a fire would be started by it. 


person come along, and throw down a 
This might, indeed, have happened upon the plain 
tiff's own premises, or in any other place where 
inflammable materials were gathered. But it was 
not according to the usual and ordinary course oi 
events. In failing to anticipate and guard against 
such an occurrence or accident, the defendant vio- 
lated no legal duty which it owed to the plaintiff. 
What qualification, if any, of this doctrine should 
be made in case of the storage of high explosives, 
like gunpowder and dynamite, we do not now con- 
sider (see Rudder v. Koopmann [Ala.], 22 South. 
601; Kinney v. Koopmann [Ala.], 22 South. 593. 
and cases there cited; Rhodes v. Dunbar, 57 Pa. 
St. 274, 290). 

The plaintiff, however, contends that this ques- 








tion should have been submitted to the jury. This 
course would have been necessary if material facts 
had been in dispute; but where, upon all the evi- 
dence, the court is able to see that the resulting 
injury was not probable, but remote, the plaintiff 
fails to make out his case, and the court should so 
rule, the same as in cases where there is no suffi- 
cient proof of negligence (McDonald v. Snelling, 
14 Allen, 290, 299). In Hobbs v. Railway (L. R. 
1o QM. B. 111, 122) Blackburn, J., said: “ I do not 
think that the question of remoteness ought ever 
to be leit to a jury. That would be, in effect, to 
say that there shall be no such rule as to damages 
being too remote.” It is common practice to with- 
draw cases from the jury on the ground that the 
damages are too remote (Hammond Co. v. Bus- 
sey, 20 Q. B. Div. 79, 89; Read y. Nichols, m8 N. 
Y. 224, 23 N. E. 468; Cuff v. Railroad Co., 35 N. J. 
Law, 17; Behling v. Pipe Lines, 160 Pa. St. 359, 
28 Atl. 777; Goodlander Mill Co. v. Standard Oil 
Co., 11 C. C. A. 253, 63 Fed. 400, 405, 406; Penn- 
sylvania Co. v. Whitlock, 99 Ind. 16; Carter v. 
Towne, 103 Mass. 507; Hoadley v. Transportation 
Co., 115 Mass. 304; Hutchinson v. Gaslight Co., 
122 Mass. 219; Elmer v. Fessenden, 151 Mass. 
359, 24 N. E. 208. 

The plaintiff further contends that the negli- 
gence of the defendant in keeping the oil wpon the 
platform was concurrent with the careless act of 
Casserly, and that, therefore, it was a case where 
two wrongdoers, acting at the same time, con- 
tributed to the injurious result. But this is not a 
just view of the matter. The negligence of the de- 
fendant preceded that of Casserly, and was an 
existing fact when he intervened, just as in Lane 
v. Atlantic Works (111 Mass. 136), the negligence 
of the defendants in leaving their boaded truck in 
the street preceded that of the boys who meddled 
with it. 

— + 


DISBARMENT OF ATTORNEY’ 





MatTrerR In- 
FEDERAL 


ScANDALOUS AND CONTEMPTUOUS 
SERTED IN BriEFS— POWER OF 
JupGEs IN SucH PROCEEDING. 

ie decision of Judge J. E. Carland of South 
Dakota in the disbarment case against 

Thcemas A. Green was read recently in the United 
States District Court. The opinion disbarred the 
veteran lawyer from practicing in the federal 
courts of Colorado, and Judge Riner refused to 
accept an appeal from Mr. Green referring him to 
the Circuit Court of Appeals at St. Louis. It is 
undeistood that Judge Riner did not wish to have 
himself placed on record by an order in the mat- 
ter either way, and evaded Mr. Green’s appeal 
and closed the discussion by reference to the 
higher court. The disbarred attorney will con- 
tinue the case to the Supreme Court at Washing- 
ton. 
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The decision goes fully into the power of fed- 
eral judges in disbarment proceedings and quotes 
numerous authorities in support of his opinion. 
Judge Carland went thoroughly into the claims 
of Attorney Green that he could not disbar him, 
having no authority. The United States statutes 
on the question are cited, and in the court’s 
opinion there is no doubt whatever of their au- 
thority in the matter. Judge Carland holds that 
although the statutes do not specifiy that a con- 
victed felon should be disbarred, yet no one 
would question the court’s authority to take such 
action regarding such a person. In the Green case 
the attorney makes assertions, he says, which he 
was unable to prove, and cast serious reflections 
on the intelligence and integrity of two judges, 
none of which were substantiated. 


THE OPINION. 


United States of America ex rel Moses Hallett, 
United States district judge for the district of 
Colorado, versus Thomas A. Green, defendant. 

This is a proceeding to disbar the defendant, 
Thomas A. Green, from practicing as an attorney 
at law or solicitor in chancery in the Circuit Court 
of the United States for the district of Colorado. 

The information filed by the relator charges 
that the said defendant, Thomas A. Green, did 
on the 5th day of February, 1896, file in this court 
an amended bill of complaint in a case wherein 
Thomas D. Kelley et al. were complainants and 
Charles Boettcher et al. were defendants, in which 
said amended bill there was scandalous and con- 
temptuous matter. The matter set forth in the 
information as being scandalous and contemptuous 
in said amended bill of complaint will be found in 
the case of Kelley vs. Boettcher, 82 Fed. Rep. 
795, and in Kelley vs. Boettcher, 84 Fed. Rep., 
and no useful purpose can be served by again 
repcating the same in this opinion. 

The information also charges that the defend- 
ant on the 31st day of July, 1897, filed two certain 
briefs in two certain causes pending in the 
United States Circuit Court of Appeals for the 
Eighth circuit, numbered, respectively, on the 
docket of said court, 870 and 871, and entitled, 
respectively, Thomas D. Kelley et al. vs. Charles 
Boettcher et al.; Michael Curran et al. vs. John 
F. Champion et al., and on August 11, 1897, filed 
a brief in a certain other cause in said Court of 
Appeals numbered 872, entitled James H. Donovan 
et al. vs. John F. Champion et al., in which said 
briefs said Thomas A. Green inserted certain 
scandalous and contemptuous matter which is 
set out in full in said information. 

The language set out in the information as 
having been inserted in the briefs filed in the 
Court of Appeals for the Eighth judicial circuit, 
is referred to and characterized in Kelley et al. 
vs. Boettcher et al., 82 Fed. Rep. 796. For the 
insertion of the scandalous and contemptuous 





matter in the amended bill filed in this court, this 
court struck the bills from the files and in its 
action in so doing was fully sustained by the Court 
of Appeals in Kelley vs. Boettcher, 84 Fed. Rep. 

On a motion to strike the briefs of the defend- 
ant, Thomas A. Green, from the record in the 
Court of Appeals in each of the three cases here- 
inbefore mentioned that court on September 15, 
1897, made an order whereby said court struck 
said briefs from the files of said court and by the 
same order struck from the record in each oj 
said causes the name of the said defendant, 
Thomas A. Green, and ordered that said Thomas 
A. Green be no longer heard orally or by brief 
in said causes. This proceeding was commenced 
Octcbe: 28, 1897. The defendant by his answer 
in this proceeding admits that he inserted in the 
amended bill of complaint filed in this court the 
matter set forth in the information filed herein; 
and also admits that he used the language set 
forth in the information in the briefs that he filed 
in the three several causes pending in the Court 
of Appeals. 

No evidence was taken on the hearing of this 
proceeding except that copies of briefs filed in 
the Court of Appeals and copies of the record of 
the cases wherein said briefs were filed were in- 
troduced as exhibits to the several pleadings. 

The defendant in order to defeat this proceed- 
ing insists that he cannot be disbarred by this 
court for the matters set forth in the information 
for the reasons: 

First —- That the matter set forth in said infor- 
mation constitutes contempts committed in the 
courts where the amended bill was filed and 
where the briefs were filed. and that under the 
laws of the United States he cannot be disbarred 
for the commission of a contempt; that the only 
punishment is either a fine or imprisonment. 

Second — That so far as the matter contained 
in the briefs which are filed in the Court of Ap- 
peals is concerned, it constituted a contempt com- 
mitted in that court and for which no other court 
has any jurisdiction or authority to impose a pun- 
ishment. 

Third — That if this court has jurisdiction and 
authority to consider said matters in a proceeding 
to disbarr the defendant, then that matter set 
forth in the amended bill filed in this court does 
not constitute such an offense as would warrant 
any court in disbarring the defendant; and that 
as to the matters contained in the briefs filed in 
the Circuit Court of Appeals, defendant was 
clearly justifiable and excusable in using said 
language by reason of the record in the cases in 
which said briefs were filed. 

Before passing to consider the points raised 
by the defendant it may be well to say that the 
Court of Appeals in Kelley et al. vs. Boettcher et 
al., 82 Fed. Rep. 794, disposed of the question as 
to whether the matter contained in the briefs 
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filed in that court was legitimate criticism of the | obedience or resistance by any such officer or by 


rulings made by the lower court in the cases in 
which said briefs were filed and in disposing of 
said question used the following language: 

“This brief contains 267 pages. Instead of 
being confined to a discussion of the questions 
arising on the record and proper for consideration 
on this appeal, it contains page after page of 
denunciation and abuse of the two judges who 
decided these demurrers. It goes far beyond 
criticism or denunciation of the decisions. It is 
personal in its attacks upon the intelligence, in- 
tegrity and character of the judges. There are 
in it allegations of matter of a personal nature 
in no manner connected with or suggested by 
anything in the record, and insinuations and 
charges against those judges in language which, 
speaking mildly, is not common among gentle- 
men. That this is an offense against the propri- 
eties of professional life is not open to question. 
The matter thus poured into the brief is irrelevant 
and grossly scandalous. No self-respecting court 
can, for a moment, think of tolerating such con- 
duct.” 

While this court can add nothing to the force 
of the language used by Justice Brewer above 
quoted, it may be said that it has carefully ex- 
amined the language used in the briefs filed in 
the court of appeals and also the entire record of 
the cases in which the briefs were filed, with a 
determination only to do justice, and from such 
an eXamination this court cannot find that the 
language was pertinent and material to the dis- 
cussion of the questions presented by the record 
in any view in which they may be considered. 
It also appears from such examination that there 
is no evidence to sustain the truth of the assertions 
made, and that they were made without probable 
This being so, it follows that the libelous 
language was also malicious and in no sense 
privileged or justifiable. 

The filing of the amended bill in this court, 
containing the scandalous matter set forth in the 
information was a contempt committed in this 
court for which respondent could have been fined 
or imprisoned in addition to striking the bill from 
the files. It was the misbehavior of an officer of 
this court in an official transaction and clearly a 
contempt within the provisions of section 725 of 
the Revised Statutes of the United States, which 
treads as follows: 

“The said courts shall have power to impose 
and administer all necessary oaths and to punish 
by fine or imprisonment, at the discretion of the 
court, contempts of their authority, provided that 
such power to punish contempts shall not be con- 
strued to extend to any cases except the misbe- 
havior of any person in their presence or so near 
thereto as to obstruct the administration of jus- 
tice: the misbehavior of any of the officers of said 
courts in their official transactions or their dis- 


cause, 





any party, juror, witness or other person to any 
lawiul writ, process, order, rule, decree or com- 
mand of the said courts.” 

It is the opinion of this court that the matter 
inserted in the amended bill, while a contempt 
and punishable as such, was not such an offense 
as would warrant the court in disbarring the de- 
fendant. This leaves the language used by the 
respondent in the briefs filed in the court of 
appeals as the only matter to be considered. In 
regard to that language it is contended that it 
constituted a contempt only and therefore could 
not be punished by any court except by fine and 
imprisonment under section 725, R. S. U. S., 
above quoted, and not at all by this court, as this 
court has no jurisdiction to punish a contempt 
committed in another court. It is true that the 
only punishment for a contempt in the courts of 
the United States is fine and imprisonment. Ex 
parte Robinson, 19 Wall. 512, sec. 725 U. S. R. S. 
It is also elementary that no court has jurisdiction 
to punish a party for a contempt committed in 
another court. Ex parte Bradley, 7 Wall. 364. 
But all these propositions may be conceded, and 
still it does not follow that the defendant may 
not be disbarred for the libelous language used 
in the briefs filed in the Court of Appeals. 

A proceeding to punish a party for a contempt 
and a proceeding like the one at bar are entirely 
independent and distinct proceedings, the object 
of the one being to punish the offender, that of 
the other to protect courts, the legal profession 
and the public at large from being compelled to 
associate and do business with persons who are 
unfit and unworthy to be intrusted with the high 
responsibilities and duties of the legal profession. 
Section 725, supra, while it has limited the punish- 
ment of contempts to fine and imprisonment, has 
not prohibited courts from disbarring attorneys 
in all cases mentioned in said section. In a pro- 
ceeding to disbar courts do not consider the 
question of contempt, but simple the question as 
to whether the offense of which the party is guilty 
renders him unfit to remain longer a member of 
the bar. 

All offenses punished by the laws of the United 
States are by law punished either by fine or im- 
prisonment, but no one would be so bold as to 
say that a court could not disbar a convicted felon 
or one who has been convicted of a misdemeanor 
involving moral turpitude. I do not understand 
Morrow, circuit judge —in In re Boone, 83 Fed. 
Rep. 948—to decide the contrary. If congress 
has taken away the power of the courts to disbar 
attorneys for all offenses enumerated in section 


| 725 as contempts merely because it has provided a 


punishment of fine and imprisonment, then for 
the same reason it has taken away the power of 
the courts to disbar for all the offenses enumer- 
ated and punished by the laws of the United 
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States. To state such a proposition would seem 
to be sufficient to overthrow it. This is not a 
prececding to punish respondent for a contempt 
committed in this or any other court. It is a 
proceeding which has for its object the prevention 
of the commission of any contempt or unprofes- 
sional conduct in the future. The case presents 
this state of facts: The respondent as one of the 
sworn officers of this court writes, files, and pub- 
lishes in his official capacity in the Court of Ap- 
peals of this circuit, that which amounts in law 
to a false, scandalous and malicious libel upon 
two oi the presiding judges of this court, Judge 
Hallett and Judge Riner. 

The language used is not inserted in this 
opinion for the reasons that it would make a book 
and also perpetuate a libel. When respondent is 
called upon to show cause why he should not be 
disbarred for the offense charged against him, 
he files a voluminous answer wherein he affirms 
all that is said in the briefs, and at the hearing 
delivered an oral argument wherein he excelled 
himself in bitterness of against the 
judges referred to. 

The respondent is not on trial for the language 
in his answer nor for what was said orally, and 
these matters are only referred to for the purpose 
of showing that respondent stands not only un- 
repentant, but glories in the assumed character of 
defender of the rights of the bar and of free 
speech. 

It often happens that a lawyer when exhausting 
his last remedy in the bitterness of defeat, will use 
language in reference to a judge that on sober 
reflection he would apologize for quickly, but it 
has seldom if ever happened that a lawyer will, in 
a cool and deliberate manner, compose and write 
a libei on a judge and forever after affirm its 
truth, with no evidence to support his assertion. 
Tais court was unable to discover the mental proc- 
ess by which respondent arrived at his conclu- 
sions until it read the learned and philosophical 
argument of Mr. Washburn, wherein it appears 
that the language used by respondent when 
stripped of expletives is simply the “ illogical de- 
ductions of the ratiocinative faculties.” The 
trouble with this plea is that we are all responsi- 
ble for our deductions, whether they are logical 
or. illogical. 

In regard to the general power of this court 
to disbar attorneys the Supreme Court in Bradley 
vs. Fisher, 13 Wall. 354, said: “ The power of re- 
moval from the bar is possessed by all courts 
which have authority to admit attorneys to prac- 
tice. It is a power which should only be exer- 
cised for the most weighty reasons, such as would 
render the continuance of the attorney in practice 
incompatible with a proper respect of the court 
for itseli, or a proper regard for the integrity of 
the profession. * * * Admission as an attorney 
is not obtained without years of labor and study. 


invective 


The office which the party thus acquires is one 
of value, and often becomes the source of great 
honor and emolument to its possessor. To most 
persons who enter the profession it is the means 
of support to themselves and their families. To 
deprive one of an office of this character would 
often be to decree poverty to himself and desti- 
tution to his family. A removal from the bar 
should, therefore, never be decreed where any 
punishment less severe, such as reprimand, tempo- 
rary suspension or a fine would accomplish the 
end desired. * * The obligation which at- 
torneys impliedly assume if they do not by it 
expres: a declaration, take upon themselves when 
they are admitted to the bar is not merely to be 
obedient to the Constitution and laws, but to 
maintain at all times the respect due to courts of 
justice and judicial officers. 

See also: In re Boone, 83 Fed. Rep. 945; Ex 
parte Robinson, 19 Wall. 512; Ex parte Secombe, 
19 Howard, 13; Ex parte Burr, 4 Wheaton, 529; 
Ex parte Garland, 4 Wall. 378; Ex parte Wall, 
107 U. S. 288; Randall vs. Brigham, 7 Wall. 535; 
Smith's appeal, 79 Pa. St. 22; Austin’s Case, 5 
Rawle, Pa. 203; Ex parte Smith, 28 Ind. 47; Ex 
parte Riggs, 64 N. Car. 202; Jackson vs. State, 21 
Tex. 673; Lee’s case, 1 Munford, 48; In re Mills, 
1 Mich. 392; In re Wooley, 11 Bush, 95—111-112; 
In re Filbrooke, 105 Cal. 

This being the law and the facts being admitted, 
it only remains to determine what shall be the 
judgment of the court in this proceeding. 

The court has endeavored to find some remedy 
to be administered which would answer the pur- 
pose and render disbarment unnecessary, but it 
is unable to do so. In determining this question 
the court cannot shut its eyes to the fact that the 
respondent stands disbarred in the courts of the 
State of Colorado for similar offenses as shown 
by the published decisions of the Supreme Court 
of Colorado, of which this court takes judicial 
notice. The proceedings in this case show that 
the proceedings in the State courts, although had 
miny years ago, have had no effect upon the re- 
spondent in the way of reformation. The courts 
of the State are the avenues by which attorneys 
are admitted to practice, it is on certificate from 
the highest court of a State or some federal court 
that attorneys are admitted to this court. When 
the highest court of a State has revoked an attor- 
ney’s license to practice, it ought to follow as a 
matter of course that his license should be revoked 
in the federal courts of that State. 

Tie record in this case discloses a poor return 
for the leniency indulged in by this court in 
allcwing respondent to practice therein for seven- 
teen or eighteen years after disbarment by the 
highest court of the State of which respondent is 
a citizen. With a full appreciation of liberty o/ 
speech, the independence of the bar and the 





dignity and self-respect of this court, I can see no 
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other alternative than to enter judgment in this 
action disbarring defendant from any longer 
practicing in this court as attorney at law and 
solicitor in chancery, and it is so ordered. 

Filed at Denver, Colo., March 23, 1808. 

Greeley W. Whitford, U. S. Dist. Atty., and 
Henry V. Johnson, for relator. 
Respendent per se and J. M. Washburn, for 
respcndent. 

Same order in District Court. 


IS THE DANGER OF SOCIAL REVOLUTION 
IN AMERICA IMMINENT ? 


|* the ebb and flow of human affairs, under the 
mysterious impulses, the origin of which is 
attributed by some to Him who guides the stars in 
their courses and peoples a world with His kind in 
a day, by others to laws but imperfectly under- 
stood, we stand at the threshold of the new cen- 
tury confronted by dangers to the stability of the 
state and our form of government, to which politi 
cal leaders and the people generally pay but little 
heed. 

The tendency of the masses of the people 
towards socialism in this country to-day cannot be 
denied. It has a better breeding place here than 
in the older countries of Europe, where the strong 
hand of the military and police is ever ready to 
grapple with it. 

The bitter strife bétween capital and labor is 
doing much towards breeding in the minds of the 
people the socialistic sentiment. 

The growth of monopolistic interests; the for- 
mation of trusts and combinations of wealthy con 
cerns, and the consequent crushing out of the 
‘weaker interests; the dictatorial attitude of these 
monopolistic interests in the matter of legislation, 
and the imbecility of the proper courts in dealing 
with them, have contributed towards the condition 
of our society which to-day finds expression in the 
formation of such societies as “ The Social De 
mocracy of America.” 

It is perhaps a fact that if socialism ever takes 
root in this country, monopoly in the shape of the 
trust will be largely to blame for it. By legislative 
action these monopolies are created, and in a short 
time become stronger, through the means of cor- 
ruption, than the power which created them. The 
courts are powerless to check the encroachments 
of a powerful corporation of this character when 
once it has taken root, and the people lose their 
rights of constitutional protection and become as 
slaves to an unmerciful master. and 
intimidation are the millstones between which the 
citizen of this country may find himself. The Con- 
stitution is respected in so far as it seems to toler- 
ate the existence of such an organization. In 
other things, where a pretty plain intimation is 
found that the people’s rights must be respected, 


Extortion 








then the constitutional provision becomes niean- 
ingless to this corporate monster. 

Mr. Debs and his social democracy are natural 
results of the trust and its concomitant circum- 
stances. Mr. Debs is not a bad man; on the con- 
But 
his zeal in the cause he represents is greater than 


trary, he intends to be a law-abiding citizen. 


his judgment of social conditions and needs. 

In a speech recently he gave the outline of the 
intended action of his followers in a co-operative 
colonial plan. He said: * We are going to build a 
community on carefully prepared plans, as any 
thoughtful man would erect a building. We shall 
have the funds, because contributions and pledges 
And when we can feed 
our people we shall start with the establishment 
of co-operative industries. * * * Ido not know 
whether this great question can be settled peace- 

From the bottom of my heart I hope it ean. 
if it can’t be, then IT am 


are already flowing in. 


ably. 
But 
believe in getting ready to solve it otherwise. It 


one of those who 
has been said that should we successiully launch 
the co-operative commonwealth the money power 
would invoke the Supreme Court and the Federal 
powers to crush us. We shall stay inside of our 
constitutional rights and hire three good lawyers 
to tell us what they are. Then if the Supreme 
Court says stop, we shall do so; but it would give 
socialism a greater impetus. And if in defiance of 
the Federal Constitution they send Federal troops 
to suppress us in the exercise of our constitutional 
rights, they will be kept busy in their march across 
the country; and when they reach the State line 
they will find 300,000 patriots to receive them.” 
There is nothing alarming in the utterance of 
such sentiments as above. It is more the ebullition 
of vanity from one who has succeeded in getting 
himself at the head of some movement which for 
the time being renders him more or less notorious. 
But the effect of such sentiments and such leaders 
upon the thousands and tens of thousands of those 
subject to their leadership is a different thing. 
makes the usual 
demand for the public ownership of all industries 


This organization socialistic 
such as railroads, telegraph and telephone systems, 
in fact, all means of transportation, communica- 
tion, water works, gas, electric light plants, and all 
other utilities. 

The public ownership of all gold, silver, copper, 
lead, coal, iron and all mining of the same, also gas 
and oil wells. 

Of course all power of control would be taken 
from those corporations like the Standard Oil 
Company and the Sugar Trust. The hours of 
labor would be reduced in proportion to the prog- 
ress of production. The public to provide the 
means of employing all the unemployed, and the 
public credit to be pledged for that purpose. All 
useful inventions to be free, and the inventor paid 
Postal savings banks and 


from the public purse. 
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the adoption of the initiative and the referendum 
make up a list which, like a bill of fare d’hote, has 
more of sound than substance. 

The plan oi the social democracy contemplates 
the organization of branches of 


the society in 


cities and towns. Small assessments from these 
branches ard voluntary contributions will be de- 
voted towards founding the first colony. Then 
the thing is to grow from this beginning so as to 
take in all of the country. 

Whether such av underiaking is merely Qu'xoti: 


or whether i is to prove a menace to this 


gove 
meni, remains to be seer. Dovbtless i. depends 
largely upon the ability of the leaders to harmon 
ize the differen: factions with which they wil have 
Tt would to the 


server thai the trouble which Mr. 





to contend. seem 


mixing Dy) 
aing Ov 





Debs anticipate 


will not be so apt to come from without as frov 





within. This society will not have the incentive o° 


religious fervor to keep it together. The ends a> 





selfish. In all the successiul coboaizations of mod 


ern times, at least, the incentive of religious free 


dom has been the tie that held together those who 
had become iatolerant of its abuse, and sought 


therefore, larger liberiy. This promp.ed ihe Pil 
grim Fathers to brave ihe dangers of the hidden 
deep and setile upon the inhospiiable shores of an 


unknown land. Religious motive iead io ie 


I 


planting of the Movwmon colony in Utah; and it is 
the s.rong hold tha. religious sympathy has upon 
the followers of Brigham Young that has kepe th 

colony together. The socialistic spirit is strong 
perhaps, in the face of enemies, bur whew left to 
itself ic is apt to feed upon icseii and become dts 
socialistic spin 


atfected. There was much of the 


shown in the coloniai days of this couniry. Things 
were held more by a community interest, and fie 
early settlers helped one another. Socialism is 
primitiveness in a sense. Combining in opposiaon 
1o existing forms of government or conditions of 
society is the socialism of an older and more re 
fined society. 

If Mr. Debs is acting in good faith, and his 
social democracy is based upon the primi.ive idea 
he 
should be encouraged in the undertaking to help 


of community interest and respect for law, 


his fellows. If, through such a plan as contem- 


plated, Mr. Debs or any other man can help the 
tens of thousands of his fellow-men needing help, 


then God speed such a work. But if the end 


sought is political power, cloaked under the pre- 


tense of social reform, then such an atiempt is 


revolutionary, and deserves condemnation. 
Such 


Tiat 
Neb 


schemes as those contemplated 


by Mr. 
and others are met with a good deal of ridi- 
y the press of the 


5 
cule b country. But ridicule may 


phase individual effort and no: touch conditions. 


of society have a of 


the 
which is most disagreeable to well-fed and well- 


Conditiors way meyeatinss 


themselves through long years of history 





en 
— 


governed ease-loving people, who naturally desix 
to pursue the even tenor of their way. 

There is an unrest brooding over the masses 
the people this more especially th 
large cities and towns, which is unaffected by rid 
The 


justice and inequality. 


of country, 


cule. unrest is occasioned by a sense of j; 
So much is guaranteed by 
the Constitution, and so litile actually enjoyed 
that the more s-upid are learning to ask questiors 
of the wherefore of these inequalities. A sense 
justice dwells in the hearts of all human beings, 
but that sense may be blunted by conditions 

* The political, 
which fathers 


system, and social! 


industrial 


our founded, the doctrines and 


postulates, the methods and instiiuies of thar sys 
tem, are on our side. On the other, new jo ce 
theories, maxims and dogmas, alien and hostile 
those heretofore unquestioned, are being | 
forward; already they have gained such acceptance 
that they have begun to introduce themselves into 
our institutions; they are of such noveliy, vitaliy 
and intemperance that if once they gain sway the. 
will be a new heaven over our heads and a ney 
earth beneath our feet.” 


So spoke the Hon. james M. Woolworth, 

Towa, at the recent mee.ing of the American B 
Association, in a semi-humorous rejerence to the 
growth of socialistic ideas in this countey. Ly 
this growth of conscious ideas of power among the 
industrial classes, the close bond oi syie.a li, i 
tween them at all times when opposed by class 
and their willingness to submit to discipline a 


rigorous as the military, forbodes no good to th 
existing order of things in industrial society. 
What with corruption in office, focl legisiatio 


and disregard of law by the giant corporations, it 


is not surprising that those wlro suffer theref-dm 


should rebel. Such conditions cannot fail to creat 
disrespect of law and contempt for those who ad 


minister it. The railroads should take 


lend no: color to the suspicion that they seek to 


cave to 


evade laws and decisions by subterfuges and trick 
ery. They must be willing and ready to obey th 
courts, while trusting to the public sense of justic 
and its intelligence to support them in any jus 
cause or demand. 


Legislators should, as well as o-he-s in office 
keep themselves as near like Ccesar’s wife 


a. po 
sible. 


And legislators shouid cndea.o 
mind that the 


tr to bear 
number of bilis introduced by re 
spective members ait any one session is not neces 
sarily a measure of capacity; that even in these 
times of wonderful invention and grea. unde.tak 
ings the principles of the law are weil settled, and 


the statutes already passed are perhaps adequate 


to cover and protect any of the new interests 
even a client; that it is fool legislatic:: 
member to introduce a bill providing fcr che la; 
ing underground of all electric wires in the scree! 
within three months, and another member tu as 








— 


for tl 
to be 
Al 
any t 
meas 
not d 
the a 
Nor 
nor t 
An 
or st 
Nor 
actin; 
Th 
those 
times 
man 
ing t 
such 
Le 
for tl 
Sp 
plish 
has t 
the s 
to be 
canm 
has | 
least, 
that | 
Here 
yond 
plain 
along 
tion 
free 
unles 
wors 
move 
An 
Frei¢ 
plain 
mon 
agair 
by tl 
do e: 
are | 
not. 
tray 
And 
thus: 
and 
and 
erty. 
M. 
little 
abov 
At 
lamy 
por 


Ja 








iB 








rflice 
po 

sar id 

yy re 


1eces- 


THE ALBANY LAW JOURNAL. 





113 





—— 


jor the passage of a bill requiring the same wires 
to be elevated fifty feet above the street. 

A bill to prohibit the printing of hotel menus in 
any but the English language may be a convenient 
measure, but thousands of your constituents do 
not deem it necessary. Neither is the squaring of 
the arch considered an act requiring legislation. 
Nor is it deemed necessary to add anything to, 
nor to take anything from, the ten commandments. 
An act to interfere with women and their large 
or small hats is not of the gravest importance. 
Nor should legislators lose valuable time in en- 
acting football playing into a misdemeanor. 

This sort of semi-idiotic pastime on the part of 
those charged with the making of the laws, and at 
times when serious questions are before them de- 
manding attention, has done much towards breed- 
ing the feeling of contempt for the work done by 
such bodies. 

Let the honorable gentlemen have some regard 
for this result of their action. 

Speaking of legislation and what it has accom- 
plished, the Cincinnati Volksblatt of a recent date 
has this to say: “ Our readers know that we are 
the sworn enemy of socialism. But even if we are 
to be accused of secretly favoring socialism, we 
cannot deny the fact, patent to all, that not a law 
has been passed during the last twenty years — at 
east, so far as economic legislation is concerned — 
that has not been framed solely to benefit the rich. 
Here we are, in a country blessed by nature be- 
yond comparison, yet we hear nothing but coin- 
plaints that the man of small means cannot get 
along. The worst of it all is that the dissatisfac- 
tion of the people vents itself in the demand for 
Such demands cannot be ignored 
trusts, 
worse than anywhere else in the world, are re- 


ree coinage. 


unless such evils as the which rule here 


moved.” 
the 
Freie Presse of Chicago, makes the following com- 


Another newspaper of the same character, 


plaint as to legisaltion: ** Our legislatures create 
monopolies, while the voters demand protection 
against monopolies. The representatives, chosen 
by the people to foster the interests of the people, 
do exactly the opposite. Not that they think they 
are benefiting the people. They know they are 
not. For their own personal advantage they be- 
tray the people. No complaints are noticed. * * * 
And in spite of this there are to be found en- 
thusiasts who talk of a government by the people 
and for the people; men who talk about liberty 
and regard the Constitution as a bulwark of lib- 





these 
>otak 
l, and 
(yale 











erty. 
Many of the newspapers of the country find as 

little equality of the people before the law as the 

above quotations indicate for the papers named. 
And paint the same conditions to-day that Bel 

lamy goes forward a hundred years to look back 

wpon in * Equality.” 

James H. Eckles, ex-controller of the currency, 


says that equality under the law is now a “ legal 
fiction.” And also that “if the country is to be 
free from the forces that threaten its political and 
financial integrity, the first and greatest reform to 
be entered upon should be the eliminating of un- 
necessary and unwise legislation.” 

Out of ill-considered and unnecessary legislative 
acts, designed to grant relief to citizens in matters 
which are beyond the duty of the government, 
have come more than one issue of a destructive 
nature. 

Then, again, the apparent willingness of the 
courts, especially the Federal courts, to interfere 
in labor troubles, and to grant injunctions upon 
the merest showing, in some cases, against strik- 
ers and sympathizers, although unquestionably 
legal, is not in the interest of public policy. The 
practice of resorting to a court of equity to accom- 
plish that which the criminal laws of the country 
are entirely adequate to accomplish is not consist- 
with policy, and certainly not con- 
ducive to respect for law. 


ent public 
the Federal courts in 
granting the injunctions in the cases against the 
West Virginia coal miners and others has raised 
It is 
safe to assume that technically the courts are act- 


Already the action of 


a storm of indignation all over the country. 
ing within their jurisdiction. But what if they are? 
The courts are mere creations of the people’s will 
under the Constitution. They are imtended to be 
instruments of good to the people. Should they 
not then hold the of the welfare of the 
people paramount to all other considerations? 


matter 


Was this the moving cause in granting these 
injunctions against the coal miners? The miners 
and their friends were peaceable, and interfered 
with no property of their employers. 

The action of the courts, especially the Federal 
court, has bitterly incensed the masses against 
them. The strikers were not punished in any way 
by these writs of injunction, but they were made 
to feel that their cause was heard and determined 
upon the showing of the favored ones without 
deeming it of consequence to hear what they 
might have to say. 

Now, these cases and decisions of the Federal 
Supreme Court upon the Income Tax Act have 
been the means of widening the distance between 
the people and their highest legal tribunal. I do 
not mean to claim that the courts, in these cases 
respectively, have not acted within the limit of 
their jurisdiction, because I think they have; but 
we are confronted by different conditions of so- 
ciety in these times, conditions made so by the 
great strides in production, and the wonderful 
changes wrought by scientific discovery and inven- 
tion, and the consequent accumulation of great 
wealth in the hands of a few. This with the cer- 
tainly modern scheme of combining great wealth 
for the purpose of controlling the markets. The 





rise of the trust and the promulgation of the doc- 
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trine of “ the people be damned,” brings the courts 
to face conditions requiring a departure, some- 
what, from a too strict adherence to a practice and 
construction when such conditions did not exist. 
The fathers of this nation, the builders of the Con- 
stitution, did not, nay, 
changes in social 


could not, foresee the 


conditions wrought by such 
Could they have done 
safe to say they would have made the 
great compact, which was to become the supreme 
law of the land, emphatic enough to protect the 
humblest citizen in the enjoyment of his constitu- 
tional rights by making the public policy the rule 
of construction by the courts in all cases. 

Percy L. Epwarps. 


means as above mentioned. 
so, it is 


ong ~_ — 


Legal Aotes of Pertinence. 

Lord Herschell, of England, is now paying a 
visit to the United States. 

A curious admiralty case has just been decided 
in England, which settles, so far as the British 
Empire is concerned, the question, “ When is a 
” The British ship Blairmore — 
£15,000 —'sank in a squall in San 
Francisco bay last fall. The owners declared her 
a total loss, and claimed their £15,000. The un- 
derwriters raised the ship at a cost of £8,000, re- 
paired her as good as new for £1,500 more, and 
offered her to the owners. They refused to take 
the ship, sued, and the British house of lords 
awards them the £15,000, and lays down the rule 
that a ship is totally lost when she goes to the 
bottom, no matter whether mechanical 
bring her wp again or not. 


ship a total loss? 
insured for 


skill can 


>———_. 


English Aotes. 
Mr. F. G. Templer has been appointed judge of 
the County Courts of Yorkshire and Durham 
(Circuit No. 15) in the place of Judge Turner, 
resigned. Mr. Templer believe, been 
queen’s advocate in the island of Cyprus. 


has, we 


The Lockwood memorial is to consist of the en- 
dowment of a child’s cot in the London Hospital, 
to be named after Sir Frank Lockwood, a portrait 
of Sir Frank Lockwood to be eventually offered to 
the trustees of the National Portrait Gallery, a 
stained-glass memorial window in York Minster, 
a memorial brass in St. Margaret’s Church, West- 
minster, and a portrait of Sir Frank Lockwood to 
be presented to Lady Lockwood. 

At Lewes Assizes, Sir Henry Hawkins, in his 
charge to the grand jury, commenting on the per- 
jury cases in the calendar, said that it was far too 
common an offense already, and he feared it would 
be ten times more common when the new law was 
passed, if it was passed, allowing all prisoners to 
give evidence on their own behalf. 





A juryman writes to the Yorkshire Post to call 
attention to the insufferable construction of the 
British jury-box. The twelve chosen men, says 
the victim, are packed tight into compartments 
just large enough to seat a moderately sized man. 
The leg room is scanty. The seats are hard and 
slippery boards. The back is probably set at a 
right angle. In this shocking structure the twelve 
good men and true are imprisoned, while the pris- 
oner is accommodated in a spacious dock. 

An interesting question which has hitherto been 
unsettled has been raised in the Commercial Court 
in the case of Fracis v. The Sea Insurance Com- 
pany, says the Law Journal. It is whether an in- 
surance on a voyage which is illegal by the law of 
a foreign country is valid in this country. The 
question has been much discussed by the writers 
on maritime law, many of whom, on grounds of 
morality, take the view that an adventure which 
violates the law of a friendly State cannot be the 
subject of a valid insurance. In England, how- 
ever, it was held more than a century ago by Lord 
Mansfield that an insurance on a foreign smug- 
gling voyage was good; but the decision was based 
on the special ground that this country does not 
take notice of the revenue laws of another country. 
In the present case the policy was on a consign- 
ment of arms to Persia, and by the Persian law 
the importation of arms into Persia is nominally 
forbidden. As, ‘however, their importation had in- 
variably been allowed on payment of duty, Mr. 
Justice Bigham held that by the Persian law, as it 
was in fact administered, the adventure insured 
was not illegal. The main point, therefore, still 
remains undecided. 

The house of lords have given in the “ Solio” 
trade-mark case (Eastman Photographic Materials 
Co. v. Comptroller-General of Patents, etc.) an 
exceedingly important decision on the effect oi 
section 64 of the Patents, Designs and Trade- 
marks Act, 1883, as amended by section 10 of the 
act of 1888, says the Law Journal. The section, as 
it originally stood, prescribed as one of the forms 
which a trade-mark might take, “ (c) a distinctive 
device, mark, brand, heading, label, ticket or fancy 
word or words not in common use.” The expres- 
sion “fancy word or words” caused, as is well 
known, extreme difficulty, and the Court of Appeal 
sought to interpret them by the test that the word 
alleged to be a fancy must be obviously 
meaningless as applied to the goods in question 
(see the * Melrose’ and “ Electric” cases (35 W. 
R. 294, 34 Ch. D. 623). To remove this source of 
litigation the legislature, by the act of 1888, struck 
out of clause (c) “ faney word or words not in 
common use,” and added two new clauses. A 
trade-mark might, under the altered section, be 
(d) “an invented word or words; or (e) a word 
or words having no reference to the character or 
quality of the goods, and not being a geographical 
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name.” It is doubtless easier to say whether a 
word is invented than whether it is a fancy word, 
and hence a great part of the difficulty which arose 
on the earlier enactment disappeared, but the prac- 
tical advantage of the change was very largely dis- 
counted by the rule laid down by the Court of 
Appeal in Re Farbeniabriken (42 W. R. 488; 1894, 
1 Oh. 645), that clauses (d) and (e) are to ‘be read 
vogether, and that an invented word is inadmissi- 
ble if it has reference to the character or quality of 
the goods. Upon this ground the word * soma- 
was rejected in that case, although it was 
allowed to be an invented word. But the house of 
lords have now held that this construction, for 
which there seems to have been no justification, 
was wrong, and that a word, provided it is in 
vented, is a good trade-mark notwithstanding that 
the inventor has been skilful enough to introduce 
into it an allusion to the character or quality of 


the goods. 


tose 


Hence the word “ solio,” as applied to 
photographic paper, was allowed to be good, 
though the Court of Appeal had seen it in a refer- 
ence to the sun, and had ion that ground rejected 
it. The decision will completely revolutionize the 
practice at the patent office, where it seems the 
applications for the registration of new trade- 
marks have recently fallen off in consequence of 
the stringency of the official requirements. In 
future the only point to be considered will be 
whether the proposed word is an invented word or 
not, and the British trader and his literary advisers 
will be at liberty to enrich the language at their 
pleasure. 


ARE GOVERNORS ABOVE THE LAW. 


’ 


| S the ancient maxim that the * king can do no 


wrong” recognized in the United States in 
a modified, veiled and insidious form? Have we 
men among us who, on account of official position, 
are so high as to be above the power of the law? 
One of the judges of the New York Court of Ap- 
peals (the tribunal of last resort in that State) 
decidedly thinks this to be the case, and he there- 
fore warmly denounces a decision of the majority 
of the court giving sanction to that pernicious 
anti-republican principle. 

The case is a most interesting one. When ex- 
Vice-President Morton was governor of New 
York he removed an employe who ran an elevator 
in the capitol building at Albany. The employe 
was a veteran, and there is a provision in the New 
York civil service law which exempts veteran 
soldiers from removal without legal cause and a 
hearing. The veteran brought mandamus _ pro- 
ceedings against the governor to secure his rein- 
statement, and in the lower courts an order for 
reinstatement was easily secured. This order has 
been reversed by the Appellate Court on the tech- 
nicil ground that the writ of mandamus was 
originally a writ issued in the name of the sover- 





eign, and that it does not lie against the chief 
executive of the State. 

Justice O’Brien sharply and severely attacks the 
decision as well as the grounds alleged. He can- 
not admit, he says, that the notion that the king 
is infallible has any application to the elected 
servants of the people of a State in this Union. 
The governor is as amenable to legal process at 
the suit of a private citizen as any other man so 
far as official acts are concerned that are purely 
ministerial in character and do not rest on dis- 
crction, according to Justice O’Brien. The 
preposition that there may be one man in the 
State whom the law and courts cannot reach in 
cases where there is no grant of discretionary 
pcwer is characterized by the judge as revolution- 
ary and alarming, as q voice from the middle 
ages. Ii the proposition be sound, he argues, the 
judicial power to compel ministerial public bodies 
to obe: the law may always be paralyzed by mak- 
ing the governor a member ex-officio. He assails 
the decision as bad law and bad morals, as well 
as one for which no respectable American author- 
ity can be found. 

This is strong language. The judge’s indigna- 
tion and anger caused him to throw judicial re- 
serve and professional courtesy to the winds and 
to vindicate what he considers a republican prin- 
against a too and_ reactionary 
decision. It would be interesting to know whether 
the highest courts of other States would subscribe 
to the strange view of New York’s Court of Ap- 
peals — the view that a governor is above the law 
and cannot be compelled to obey a law which 
leaves him no discretion. The importance of the 
point is obvious. — Chicago Post. 


ciple technical 


oe 


Legal Laughs. 


“ This is the parlor, eh?” tentatively remarked 
the real estate agent, who was looking over the 
house. 

“Yes,” replied old man Kidder; “ but I usually 
call it the court-room — I’ve got seven daughters, 
you know.” — Harper's Bazar. 

The late Lord Bowen’s dream of the fate of one 
of the Queen’s Bench judges on the day of judg- 
ment is well known. Another ingenious dreamer 
has dreamt another dream regarding the death oi 
the same judge. He dreamt that the learned judge 
had passed away amid the regret of the nation. 
Parliament, with unfeeling neglect, failed to move 
for a public funeral, and the deceased was to be 
buried at Woking. Thither, anxious to see the 
last of one whom he had admired ‘and honored, 
the dreamer journeyed. On his arrival at the 
cemetery he asked one of the cemetery attendants 
where the burial was taking place. The attendant 
replied that the learned judge, by his own express 
wish, was not being buried, but cremated. The 
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dreamer asked to be allowed to see the process of 
cremation, and the attendant led him towards the 
crematorium. Outside it was a blazing July after- 
noon, and the building, as they approached, 
seemed to be heated almost to burning by the 
furnace and the sunshine. Feelings of nausea at 
the fiery process began to fill the dreamer’s mind 
till the attendant opened the door, and then from 
within came a voice —a well-known voice — and 
it said: “* Usher, shut that door at once; there’s an 
intolerable draught here.” The dreamer is re- 
ported to be a member of the southeastern circuit. 
— Law Times (London). 











Botes of Recent Amevican Decisions. 

Carriers — Passenger Without Ticket — Expul- 
sion. — An imperative rule of a railroad company 
forbidding freight conductors to permit passengers 
without tickets to ride on their trains from ticket 
stations, and requiring them to collect from pas- 
sengers getting on freights carrying passengers at 
non-ticket stations fare to the first ticket station 
only, notifying them to provide themselves there 
with tickets to their destinations, is reasonable and 


lawful. (McCook v. Northup [Ark.], 45 S. W. 
Rep. 547.) 
Estoppel — Husband and Wife. — A wife, with 


the knowledge of her husband, included property 
belonging to him in a mortgage given by her to 
secure her debt. The husband made no objection, 
except to his wife, but allowed her to obtain goods 
on the faith of the mortgage, assisted her in selling 
them, and did not inform the mortgagee that he 
claimed the property until two years after the exe- 
cution of the mortgage. Held, that the husband 
was estopped from asserting his ownership as 
against the mortgagee. (Churchill v. Hohn [Ky.], 
45 S. W. Rep. 408.) 

Railroad Company — Negligence — Person Near 
Track. — The ordinary presumption is that a 
workman engaged in street work near a railroad 
track will look after his own safety on the ap- 
proach of a train; but when the engineer sees that 
he is not doing so, it becomes the engineer’s duty 
to use all reasonable means in his power to arrest 
the man’s attention and avoid injuring him; and 
it was proper to refuse an instruction that it was 
not the duty of the engineer to stop his train even 
if he saw the man continuing at his work. (lLouis- 
ville & N. R. Co. v. Morlay [U. S. C. C. of App., 
Seventh Circuit], 86 Fed. Rep. 240.) 


Wilful Injury — Complaint — Trespasser.— 1. A. 
complaint which alleges that plaintiff's decedent 
was on the railroad track on a high trestle, from 
which there was mo escape except at either end, 
and was about one hundred feet from the west end; 
that said decedent was endeavoring to retrace his 





steps to said west end, being nearest to him; that 
the defendants’ engineer, approaching from the 
west with a train, saw him on the trestle while the 
train was 2,000 feet distant, and was moving 
twenty-five miles an hour, and, knowing where the 
trestle began and its construction, and that said 
decedent was cut off from all means of escape ex- 
cept at the end, and seeing that he was trying to 
escape, failed to stop the train, although he knew 
of decedent's perilous situation in time to stop the 
train, does not state a cause of action for a wilful 
killing. 2. Until the engine came so near the de- 
cedent that it was evident he could not escape 
without the speed of the train was slackened, the 
engineer could assume that he would leave the 
track and continue running his engine at full 
speed. (Ullrick, Admr., v. Cleveland, Cin., Chi. 
& St. L. Ry. Co., Indiana Sup. Court. 
filed June 30, 1808.) 


Opinion 
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AUGUST MAGAZINES. 





The leading features of the August Harper's are 
“The Convict System in Siberia,” by 
Bonsal, richly illustrated; “* The Monster,” a story 
depicting American village life under the strain of 
intense excitement, by Stephen Crane, illustrated 
by Peter Newell; “* Under the Spell of the Grand 
Cafion,” an account of life and adventure in Ari- 
zona, by T. Mitchell Prudden, M. D., illustrated 
by Fernand Lungren; “ Mr. Gladstone; Reminis- 
cences, Anecdotes and an Estimate,” by George 
W. Smalley, first paper; * If the Queen Had Abdi- 
cated,” an account of the Prince of Wales as he 
appears to those with whom he is associated most 
intimately; “ The Lord Chief Justice, Being an 
Episode in the Life of Richard Ryder, otherwise 
‘Galloping Dick,” by H. B. Marriott Watson, 
illustrated by F. C. Yohn; “ The Fish-Warden oi 
Madrid,” an amusing sketch of New England 
character, by Bliss Perry, illustrated by A. B. 
Frost. 


Stephen 


The American Monthly Review of Reviews for 
August reviews the Santiago campaign by land 
and sea from start to finish. Winston Churchill, 
who wrote so acceptably on Admiral Dewey for 
the June Review, describes in this number the 
wonderful battle with Cervera’s fleet, and his ar- 
ticle is illustrated in part from Hemment’s re- 
markable photographs of the Spanish ships taken 
the day after the fight. John A. Church, formerly 
of the Army and Navy Journal, contributes a full 
account of the Santiago land fighting, and his ar- 
ticle also is illustrated from new photographs. 
Park Benjamin writes on the work cut out for the 
Eastern squadron under Commodore Watson. 
Altogether, the Review again shows its ability to 
keep well abreast of all important military and 
naval movements. 
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